




















































POLlCY COMMITTEE MINUTES 
Couucil of the County of Maui 

July 3, 2007 

for this special counsel for this matter. But this whole Montana Beach it's a, it's a lesson 
of, of infamy, I guess if you will. It's just been a painful lesson for everyone, and I'm 
sure there are those in the public who are wondering if spending all this money is worth it 
for this, but that's a discussion for another point. It's just been a real mess, Mr. 
Chairman. Thank you. 

CHAIR MATEO: Thank you. Mr. Hokama? 

VICE-CHAIR HOKAMA: Chairman, just a question of clarification of what, what I believe I, I 
heard Corporation Counsel share with the Committee this afternoon. So, I, I'm taking it 
down the road ... Corporation Counsels, both of you. So, after final action by Council, 
which is the second reading of the resolution authorizing proceedings of eminent 
domain .. .is, I, would this Committee be correct in understanding then . .. through the 
County Clerk and your office, you will file a petition with the Second Circuit 
Court ... and after such filing of that petition for the, and the service of the summons 
issued with connection of this petition, the County ... or we can request the court to give 
the County immediate possession of the property? Is that a good understanding of this 
Committee? 

CHAIR MATEO: Ms. D'Enbeau? 

MS. D'ENBEAU: Uh ... yes, there, there ... yeah. But what we anticipate in this particular case 
is that assuming that you approve the hiring of special counsel, that that special counsel 
would file a condemnation action. And the ... the petition to take immediate possession 
will not happen until after we return to the Council with the appraised amount and ask 
that that be appropriated. Because we have to actually ... pay that money 
... (laughter) . .. into the court. So, it has to ... so that, we will be back again once ... you 
know, in many months it takes to obtain the appraisal. And once we get more 

be .. .I I that 

MS. we be back once we amount is. 

VICE-CHAIR HOKAMA: I, I'm more concerned about the, the ability of the County to take 
possession of the property, Corporation Counsels. My understanding is once we get this, 
the basic process squared away, the appraisal is done, and the court sets the 
amount . .. whatever it be--let's say for purposes, $l--the County through the Finance 
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Director authorizes, and we send to the court a check from the County for $1, we have 
the ability to take immediate possession of the property? 

MS. D'ENBEAU: That's correct. 

VICE-CHAIR HOKAMA: Okay. Chairman, I just. .. 

MS. D'ENBEAU: Except for the $1 part ... {laughter} . .. 

VICE-CHAIR HOKAMA: Yeah. Again, that was just an example. 

MS. D'ENBEAU: I know. 

VICE-CHAIR HOKAMA: I mean I would hope it would be $1--

UNIDENTIFIED SPEAKER: .. . (laughter). .. 

VICE-CHAIR HOKAMA: --that's just my expectations. 

ALL: ... {laughter} . .. 

VICE-CHAIR HOKAMA: But, Chair, I just wanted it on the record clear that one of the 
benefits is the ability of the County to take immediate possession of the property once we 
place payment in the hands of the Second Circuit Court. Chairman, thank you very 
much. 

CHAIR MATEO: Thank you, Mr. Hokama. Members, additional questions? 

MS. D'ENBEAU: That's--

COUNCILMEMBER JOHNSON: --for the amount? 

MS. D'ENBEAU: That's correct. That's correct. 
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COUNCILMEMBER JOHNSON: Okay. All right. And just as a note, I do think that the point 
that you made earlier--if there is any ... contention of the amount of the property, I feel 
more comfortable having a third party, you know, somebody outside the County that 
doesn't have any ... (laughter). , . interest really in this particular situation making that 
determination. And particularly a company that has the financial expertise to be able to 
make a reasoned and sound recommendation as to what is fair, and also allowing them 
the ability to do, I guess set the parameters for the appraiser. Because that is going to be 
, , ,(sigh), , , something that's a big challenge in and of itself. It would take a long time to 
do that and that's where I do support you going through that. And my suggestion would 
be that even if you reported to the Chair once". because it's $250,000, at every $50,000 
increment that you give a report or at least give information to the Chair as to what the 
status is, what the expenses are, so that he at least can make us aware, And then if he 
feels all of a sudden there's a huge expenditure that's running up, at least he knows, look, 
I think that the Council should be made aware that, you know, they've gone through the 
whole amount in a very short period of time and what's the problem. So that, that would 
be my suggestion, because I think our Chair has always been very, .. on top of many of 
these items, and I think that he's always brought it to our attention when he feels there's 
anything that is amiss. So, thank you. 

CHAIR MATEO: Thank you, Ms, Johnson, Mr. Molina? 

COUNCILMEMBER MOLINA: Thank you, Mr. Chairman. Out of my own morbid curiosity, 
and I'm sure the curiosity of our taxpayers--

COUNCILMEMBER BAlSA: , , .(laughter), , , 

COUNCILMEMBER Oh. No, 

, , ,(laughter). " would 
near future? 

CHAIR MATEO: Thank you. Thank you, Mr. Molina. Ms., Ms. Anderson? 

COUNCILMEMBER ANDERSON: ... That was a morbid request, , . (laughter). , , 

COUNCILMEMBER BAlSA: , , ,(laughter) . .. 
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COUNCILMEMBER ANDERSON: --but necessary. So, I'm going to add another morbid layer 
to that. Ms. D'Enbeau, can you also tell us, either now or provide in the future, how 
much, how much Mr. Ulmer spent to purchase this property? Don't we have that 
somewhere in the record, at least in the appraisal that were, appraisals that were done? 

MS. D'ENBEAU: I do have the figure of how much he spent, and I unfortunately don't have it 
on, off the top of my head. 

COUNCILMEMBER ANDERSON: I think that would be interesting, too. And I would hope in 
the future that any landowner that has land that's designated Open Space or Park, that 
they first offer it to the County, and that the County get first right of refusal if they get an 
offer. Because I'm sure we've spent triple what we should ... have .. .if we'd bought this 
originally. Easy. 

MS. D'ENBEAU: Yeah. 

COUNCILMEMBER ANDERSON: Thank you, Chair. 

CHAIR MATEO: Thank you, Ms. Anderson. Members, additional questions? Mr. Medeiros, 
go ahead. 

COUNCILMEMBER MEDEIROS: Thank you, Chair. Just one final question. Ms. D'Enbeau, 
the ... Mr. Orner, is that O-M-E-R? 

MS. D'ENBEAU: U-L-M-E-R. 

Ulmer. 

Medeiros. Members, would 
ongoing discussion, it seems that we have our specific areas of concern 
which had to do with the $250,000, with the need for reporting, the Chair would like to 
ask the Committee whether it is essential for us to, in fact, go into executive session . 

. . . Mr. Hokama? 
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VICE-CHAIR HOKAMA: Chairman, I, I personally don't need to consider executive session. I 
would, however, ask you since we do have the resolution before us ... to decide ... you 
know, we would ask for your guidance in how you prefer to move this resolution 
forward--whether or not you would be open to amendments regarding the reporting, and 
also whether or not you would be open to a different figure than that proposed by 
Corporation Counsel. 

CHAIR MATEO: Thank--

VICE-CHAIR HOKAMA: And if appropriate then a very short recess, please. 

CHAIR MATEO: Thank you very much, Mr. Hokama, and that's exactly what the Chair was 
going to do. At this, at this point we will take ... we haven't had our break, and it's 
already 3 0' clock. We will take ... this Committee will stand in recess until 3: 15. Weare 
in recess ... (gavel) . .. 

RECESS: 2:58 p.m. 

RECONVENE: 3:16 p.m. 

CHAIR MATEO: ... (gavel) . .. Meeting of the Policy Committee for July 3rd
, 2007, will 

reconvene. Members, prior to, to the break, the Chair was ready to offer a 
recommendation. 

COUNCILMEMBER VICTORINO: Recommendation? 

COUNCILMEMBER BAlSA: Recommendation? 

s 
Members, discussion? 

Member, 

VICE-CHAIR HOKAMA: Mr. Chairman? 

CHAIR MATEO: Mr. Hokama? 
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VICE-CHAIR HOKAMA: Chairman, I would ask, I would .. J propose a motion to amend on 
Page 2 ... that we consider the total compensation shall not exceed ... the amount of 
$125,000. 

COUNCILMEMBER ANDERSON: Second. 

CHAIR MATEO: Thank you. Motion to amend, Members, on Page 2. We're, we're changing 
the 250,000 to 125,000. Okay? Members, discussion? 

VICE-CHAIR HOKAMA: Chairman? 

CHAIR MATEO: Mr. Hokama? 

VICE-CHAIR HOKAMA: Chairman, I think this will address some of the comments provided 
by various Members of the Committee, as well as allow us to have the update that we had 
requested regarding the ... changing status regarding this specific proceeding. Thank you. 

CHAIR MATEO: Thank you very much, Mr. Hokama. Additional comments, Members? Call 
for the question. All those in favor, signify by saying "aye". 

COUNCIL MEMBERS: Aye. 

CHAIR MATEO: Opposed? 

... Thank you very much. 

VOTE: AYES: Councilmembers Anderson, Baisa, Johnson, Medeiros, Molina, 
Victorino, and Chair 

.... " ................. to 

CHAIR MATEO: We need to go back to the main motion. The main motion, resolution as 
amended, Members. All those in favor, signify by saying "aye". 

COUNCIL MEMBERS: Aye. 
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CHAIR MATEO: Opposed? 

... Thank you very much, Members. 

VOTE: AYES: Councilmembers Anderson, Baisa, Johnson, Medeiros, Molina, 
Victorino, Vice-Chair Hokama, and Chair Mateo. 

NOES: None. 

ABSTAIN: None. 

ABSENT: None. 

EXC.: Councilmember Pontanilla. 

MOTION CARRIED. 

ACTION: Recommending ADOPTION of revised resolution and FILING of 
communication. 

CHAIR MATEO: We're going to move on to the last item on our agenda, Members, Policy 
5(4). 

ITEM NO. 5(4): SPECIAL COUNSEL AUTHORIZATION (JOHN LARSON V. COUNTY OF 
MAUl, CASE NO. CC2007080652RC) (C.c. No. 07-12) 

Policy 5(4), special counsel authorization--John Larson versus the County of 
Case CC2007080652RC. Committee is 

Corporation Counsel to 
Members. Mr. Rost? 

2007, 

MR. ROST: Thank you, Mr. Chair. The lawsuit in this matter was filed in Maricopa County, 
Arizona, in Arizona State Court. The plaintiff, John Larson, asked the court to award 
him $9,999, claiming the County of Maui breached a contract with him. In May 2004, 
the County and Larson entered into a contract. Under the contract, Larson was to supply 
the Fire Department with 15 treadmills and 15 exercise cycles. In exchange, the County 
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was going to pay Larson $59,958 in installments. The $59,958, which the County 
intended to use to pay for this equipment, was a grant from FEMA. The County received 
the equipment and paid Larson $55,958, leaving $4,000 remaining. Before the County is 
permitted to release the final $4,000, HRS, Section 103-53 requires that Larson must 
submit recent tax clearance certificates from the State Department of Taxation and the 
IRS. For unknown reasons, Larson has repeatedly refused to provide the required 
clearances. As a result, State law bars the County from paying him the final installment. 
Due to not receiving the final $4,000, Larson filed his lawsuit in Arizona where he 
apparently resides. Because no attorney in the Department of the Corporation Counsel is 
licensed to practice law in Arizona, the only way to respond to Larson's complaint was to 
hire local counsel. However, the answer to the complaint in Arizona was due before this 
matter could be heard by this Committee. In order to avoid a default judgment being 
entered against the County, I contacted Clark Watkin, an attorney in Arizona, and 
requested that he file a motion to dismiss the suit on the County's behalf. Mr. Watkin 
agreed, even though I explained to him that I could not promise the Council would agree 
to hire him. I drafted the motion to dismiss Larson's complaint, which Mr. Watkin then 
revised and filed. And on June 26th

, the Arizona Court granted the motion and dismissed 
the lawsuit. 

COUNCILMEMBER ANDERSON: ... (laughter). .. Yea. 

ALL: ... (laughter). .. 

MR. ROST: ... (laughter). .. Mr. Watkin's final bill for his services, including costs, is $1,120. 
And the Department of the Corporation Counsel requests that the hiring of Mr. Watkin, 
as outside counsel, be approved. 

COUNCILMEMBER ANDERSON: much was that? 

CHAIR MATEO: Mr. Hokama? 

VICE-CHAIR HOKAMA: Can you ... first, very good work--

ALL: ... (laughter) . .. 
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VICE-CHAIR HOKAMA: --Deputy Corp. Counsel. 

MR. ROST: Thank you. 

VICE-CHAIR HOKAMA: We like to hear success stories, and so we're happy to see you this 
afternoon. But, but can you tell us what was the basis of the court's finding for dismissaL 
please? Was it that it didn't believe he had the, it was the proper venue for the case? 

MR. ROST: The, the comi's order was rather brief, but it, it seemed to be based on the fact that 
Arizona doesn't have personal jurisdiction over the County. We haven't done anything 
in Arizona that would give a court in Arizona the, the right to exercise jurisdiction over 
us. 

VICE-CHAIR HOKAMA: Second, was Mr. Larson fully aware of the contractual agreements 
and, and requirements of the contract for final payment? 

MR. ROST: Yes, there was a great deal of e-mail correspondence between Mr. Larson and the 
Fire Department--

UNID ENTIFIED SPEAKER: ... (laughter) . .. 

MR. ROST: --requesting the, the tax clearances from him, and him repeatedly refusing or 
claiming that he didn't have to provide it. 

VICE-CHAIR HOKAMA: Okay. So, couple things. One, what happens to the retention that 
the County held back? Do we keep it? Do we return it to FEMA? Can we use a portion 
of that to take care ofthe attorney fees Arizona? 

I a an attorney 
already got a successful verdict for us--

COUNCILMEMBER VICTORINO: Yes. 

ALL: ... (laughter) . .. 
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VICE-CHAIR HOKAMA: --at, at lower than the anticipated cost. So ... thank you very much, 
Corporation Counsel. 

CHAIR MATEO: Thank you, Mr. Hokama. Members, additional questions for Corporation 
Counsel? 

COUNCILMEMBER MOLINA: ... Recommendation? 

COUNCILMEMBER VICTORINO: Yeah. 

CHAIR MATEO: Mr. Molina, thank, thank you very much. The Chair, the Chair's 
recommendation is to adopt the proposed resolution authorizing the employment of 
special counsel, Clark W. Watkin, Esq., in John Larson versus the County of Maui, Case 
Number CC2007080652RC. 

COUNCILMEMBER VICTORINO: So moved. 

COUNCILMEMBER MOLINA: Second. 

CHAIR MATEO: It's been moved by Mr. Victorino, second by Mr. Molina. Discussion, 
Members? Mr. Hokama? 

VICE-CHAIR HOKAMA: Chairman, just one quick question. Since we know the amount we 
owe Esquire Watkin, is it more appropriate for us to put the specific figure, or, or do you 
feel comfortable leaving the resolution as it is which is just a ceiling? 

CHAIR MATEO: It would be fine the way it is at this point. I believe that it, that is the ceiling 
regardless it's a little short, I mean, below the cost anyhow. 

AYES: Anderson, 
Victorino, Vice-Chair Hokama, 

NOES: None. 

ABSTAIN: None. 
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EXC.: Councilmember Pontanilla. 

MOTION CARRIED. 

ACTION: Recommending ADOPTION of resolution and FILING of 
communication. 

CHAIR MATEO: This has been, this has been an exciting day for us. 

UNIDENTIFIED SPEAKER: ... {laughter} . .. 

CHAIR MATEO: I can't believe it's not 3 :30 yet. Thank you all very much. And are there any 
announcements? 

COlJNCILMEMBER JOHNSON: Yeah. 

CHAIR MATEO: Ms., Ms. Johnson, go ahead. 

COUNCILMEMBER JOHNSON: There is a fire behind the Aquatic Center in Lahaina, but I 
have been informed--

CHAIR MATEO: Oh--

COUNCILMEMBER JOHNSON: --that hopefully it is under control and that the road is not 
closed. 

LJ1H.LH,UJL,'- .. JOHNSON: So, 
for their services. 

IS 

at I once 

CHAIR MATEO: Absolutely. Members, again, thank you all very much for your, your hard 
work this afternoon. Policy meeting for July 3rd

, 2007 is adjourned ... (gavel) . .. 

ADJOURN: 3:25 p.m. 

37 -



pol:min:070703 

POLlCY COMMITTEE MINUTES 
Council of the County of Maui 

July 3, 2007 

- 38 -

Transcribed by: Jessica Cahill 



POLlCY COMMITTEE MINUTES 
Couucil of the Couuty of Maui 

July 3, 2007 

CERTIFICATE 

I, Jessica Cahill, hereby certify that the foregoing represents to the best of my ability, a true 

and correct transcript of the proceedings. I further certify that I am not in any way concerned with the cause. 

DATED 26th day of July, 2007, in Wailuku, Hawaii 

Jessica Cahill 

- 39 -


